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STATEMENT OF FACTS

The appellants, Kwong How and Loo Choo, were, on

the 5th (lay of June, 1933, separately indicted for viola-

tion of the Harrison Narcotic I^aw and the Jones-Miller

Act. Kwong How was indicted on five counts: Count

One charges that on the 10th day of May, 1933, he did

unlawfully sell, deal in, distribute and give away certain

derivatives of opium, to-wit, morphine, smoking opium

and yen shee, without having registered and paid the

special tax; Count Two charges Kwong How on the

same date with having the same drugs not in the original

stamped package ; Count Three charges that Kwong How

on the same date did unlawfully receive and conceal and

assist in receiving and concealing narcotic drugs, to-w^it,

smoking opium and yen shee, which had been unlawfully

brought into the United States and that he knew said

drugs so received and concealed by him had been unlaw-

fully imported; Count Four charges that Kwong How

on the same date did deal in, distribute and give away a

derivative of coca leaves, to-wit, cocaine, without having

registered and paid the special tax; Count Five charges

that Kwong How on the same date did purchase, sell and

distribute tliis said cocaine and that it was not in the orig-

inal stamped package. The appellant, I^oo Choo, was

indicted on three counts: Count One charges that on the

10th day of May, 1933, he did sell, deal in and distribute
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certain derivatives of opiiiii), to-wit, smoking opium, with-

out having registered and paid the tax required; Coimt

Two cliarges that Loo Clioo on the same date did ])ur-

cliase, sell and distrihute certain derivatives of opium,

to-wit, smoking opium, which was not then and there in

the original stamped package; Count Three charges that

Loo Choo on the same date did receive and conceal and

assist in receiving and concealing smoking opium, which

had heen unlawfully brouglit into the United States

and that he knew said drugs so received and concealed

by him had been unlawfully imported. These offenses in

[)oth indictments are alleged to have occurred in Portland,

Oregon.

The only question involved in this appeal is whether

or not tlie arrest and search and seizure of certain mer-

chandise and equipment and narcotic drugs was valid, the

error of the Court being in its failure to allow defendants'

motions to suppress the evidence, and likewise, the Court's

failui'c to strike out certain evidence appellants believed

to have been incompetent, and the Court's error in refus-

ing to direct a verdict of not guilty, all of which motions

were filed and presented at the proper time during the

course of said trial, and to the denial of each of which

motions exceptions were duly taken and allowed.

The appellants were arrested at 10 o'clock at night

on the 10th day of May, 1933, at 240 Oak Street, Port-

land, Oi-egon, bv AV. D. Morris, Federal Narcotic Agent.
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The peculiar circumstances under which tlie arrests were

made in this case require a rather full statement of the

surrounding circumstances and of certain facts, if the

Court is to know the reason why the arrests and search

and seizure were unlawful.

There are two separate and distinct buildings involved

in this case. One is a building on Second Street, in Port-

land, Oregon, and is known by its entrance number as

87% Second Street. This building lies in about the middle

of the block on Second Street between Oak and Stark

Streets. The other building, a Chinese dwelling house, in

which these two appellants were arrested, is known as 240

Oak Street, and is situated in the middle of the block on

Oak Street, between Second and Third Streets.

It appears that the narcotic officers for some months

prior to the date of these arrests had been working on a

case of alleged violation of the narcotics laws which in-

volved the premises known as 87% Second Street (Tr. p.

0.5). The officers had secured sales of narcotics from

nine Chinamen, all emanating from 871/2 Second Street.

They knew only one of these Chinamen, and neither of

these appellants was included in the nine persons sought

to be apprehended (Tr. p. 08). At the time of the

arrest, none of the officers had a search warrant for either

87% Second Street or 240 Oak Street, and none of them

had a warrant of arrest for cither of these appellants.
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The five officers met at about ten o'clock p.m., on

the night of JNIay 10, 1983, and four of them went to the

entrance of 87l^ Second Street to make arrests, and one

of tlicm, W. D. INIorris, who was then and there under

the mistaken idea that 24() Oak Street was the rear en-

trance of 87^2 Second Street, forced his way into this

Chinese dwelling house, through imposition upon an old

Chinaman by the name of Chin Fook Jung (Tr. pp. 46,

47), and went down a dark hallway and up a dark stair-

way and stood at the top of tliis stairway where he placed

himself for the purpose of arresting anyone who might

attempt to use these stairs for the purpose of leaving

M'hat he thought was the rear of 87V2 Second Street (Tr.

p56).

As Agent jNIorris stood at the top of these stairs in

utter darkness, a small door opened immediately in front

of him, and, as appellant, Kwong How, stepped out of

this doorway with Loo Choo several steps behind Inm,

Agent Morris put them both under arrest. Agent Morris

testified that there was no light in the hallway and the

only other liglit came from a small eight or ten watt lamp

in the little room out of which the appellants were emerg-

ing (Tr. p. .59). Agent INIorris testified that simultane-

ously with the arrest he saw Kwong How carrying a

satchel and a small sack, protruding out of which sack

he saw what he thought to be one end of opium pipes,

and saw T^oo Choo carrying a l)ucket containing opium
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lamps (Tr. p. 59). The agent testified that he did not

know what the contents of the traveling bag were until

after he had arrested Kwong How and taken the hag

from him (Tr. p. o7).

As the agent arrested these Chinaman, Kwong How,

who was a Chinese grocery merchant and who liad gone

up to collect a grocery bill from Loo Choo, cried out, in

Chinese, to Loo Choo, "My God, you are spoiling mc,

ruining me!" Agent Morris thereupon cuffed Kwong

How into submission and took both defendants to the

police station immediateh' across Oak Street (Tr. ])p.

75, 76).

It should be kept in mind that Agent Morris was in

a private dwelling house witliout right, permission or au-

thority, under the mistaken idea that he was in the

premises known as 87l/> Second Street. Agent Morris

did not know either of tlie defendants. He was stationed

at the head of the stairs to arrest anyone wlio was com-

ing out of these premises. It was dark at the place of

arrest and he made his arrest simultaneously with seeing

the appellants start out a doorway into the hall where

he was posted.

After the arrest and search, an indictment was re-

turned against each of the appellants, and before trial

the appellants filed moti(ms to suppress the evidence and

petitioned for the return of the bucket and bag, lamps.
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pipes, scales, letters, documents, etc., Aviiich were seized

at the time of the arrest, on the groimds and for the

reason that the narcotic agent did not have probable

cause to believe that these appellants were committing

a felony in his presence and that the search and seizure

was in violation of the laws and the Constitution of the

United States of America and was therefore unreason-

able. The motion as to each appellant was denied and

a trial was had before a jury.

At the trial, objection was made, overruled and an

exception taken to the introduction of any and all testi-

mony on the same grounds as set forth in the motions

to suppress (Tr. p. 02). The Court admitted all the

testimony. At the end of the Government's case, motion

was made to dismiss the indictment as to each of the

appellants, which was denied, and exception duly taken

and allowed (Tr. p. 71), and then, after the appellants

had testified, another motion was made on behalf of the

appellants to dismiss the case and to direct the jury to

acquit the appellants. This was also denied and ex-

ception duly taken and allowed. (Tr. p. 79.)

The jury foiuid Kwong How not guilty as to Counts

One, Tavo, Four and Five, and guilty as to Count Three,

and the Court sentenced him to imprisonment for four

years. The appellant, I^oo Choo, was found guilty on

all three counts and was likew'ise sentenced to imprison-

ment for four years.
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POINTS AND AUTHORITIES

I.

"Tlie right of the people to be secure in tlieir per-

sons, houses, papers, and effects, against unreasonable

searches and seizures, shall not be violated, and no War-

rants shall issue, but upon probable cause, supported by

oath or affirmation, and particularly describing the place

to be searched, and the persons or things to be seized."

Constitution, U.S.C.A., page 459; 4th Amend-
ment to the Constitution.

11.

"The Fourth Amendment was adopted in view of

long misuse of power in the matter of searches and

seizures both in England and in the colonies; and the

assurance against any revival of it, so carefully embodied

in the fundamental law, is not to be impaired by judicial

sanction of equivocal methods, which regarded super-

ficially, may seem to escape the challenge of illegality

but which, in reality, strike at the substance of the con-

stitutional right."

Klee vs. U.S., 53 F. (2d) 62.

III.

"The guarantees of the Fourth Amendment to the

United States Constitution are to be liberally construed

to prevent impairment of the protection extended."
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Boyd vs. U. S., 116 U. S. 610;

Win. Gran vs. U. S., S. Ct. of tlie U. S., Oct.

term, 1932, pa^e 50, 1032-3.3 Advanced Opin-
ions.

IV.

"To justify the search of a man's home as an inci-

dent to an arrest upon a cause so lacking in probabiHty

would, we believe, result in at least a partial nullification

of the Fourth Amendment. Such an arrest would not

be in keeping with the letter or spirit of the amendment

or the Supreme Court decisions interpreting it."

Poldo vs. U. S., 5.5 F. (2d) 808, and cases cited

therein.

V.

"Xo sufficient showing of probable cause for the

arrest has been made; the sole sworn statement on the

subject being contained in the affidavit of Prohibition

Agent Shirley, to the effect that 'affiant had received

information that certain persons were operating a distil-

lery on a farm situated,' etc. Such 'information' does

not justify entry into a private dwelling at 10 o'clock at

night, without a warrant, either of search or of arrest.

Under these circumstances, the case clearly fails to come

within the rule that a search may be made in connection

with a lawful arrest. An illegal search cannot lift itself

by tlie bootstraps of an illegal arrest, and vice versa.

The officers entered the dwelling in violation of the ap-
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pellants' constitutional rights; nothing that they could

do after such entry would validate itJ"

Klee vs. U. S., 53 F. (2(1) 58 (G2).

VI.

"Seizure of property under invalid search warrant

as entry on private premises is not justified as incident

to arrest for crime committed in officers' presence."

"To justify search without warrant as incident to

arrest, it must appear that a crime was committed in the

officers' presence and that they had prohable cause to

believe it was being committed."

In re Phoenix Cereal Beverage Co., Inc., 58 F.

(2d) 953.

VII.

"In Dumhra v. United States, 208 U. S. 435, 45 S.

Ct. 546, 549, 69 L. Ed. 1032, the court said: 'In deter-

mining what is probable cause, we are not called upon

to determine whether the offense charged has in fact been

committed. We are concerned only with the question

whether the affiant had reasonable grounds at the time

of his affidavit and the issuance of the warrant for the

belief that the law was being violated on the premises to

be searched, and if the apparent facts set out in the affi-

davit are such that a rcasonabh^ discreet and prudent

man would be led to believe that there was a commission
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of the offense charged, there is probable cause justifying

the issuance of a warrant.'
"

"Being Jntjcfnll// in, tliey conhl arrest for crimes com-

mitted ill tlieir presence, and searcli the premises as an

incident thereto. But, where the entry is made on ^;n-

vatc property, tJiere mnst he a justification. The govern-

ment may not justify a seizure under the invalid warrant

when the property was obtained under and by virtue of

such a warrant, and the court will not inquire as to what

would have happened if the agents had ])roceeded witli-

out a warrant. Murh/j rs. United States, 293 F. 849

(CCA. 1 ) ; Salata vs. United States, 286 F. 125 (CCA.

0)."

In re PJioeniiV Cereal Beverage Co., 58 F. (2d)

953 (955.)

Dumhra vs. U. S., 208 U. S. 435.

See Taijlor vs. U. S., 52 S. Ct. ^GG, 407, and cases

cited tliereunder.

VIII.

"An officer may make an arrest without warrant

only on reasonable cause to believe that offense is being

committed, not on mere suspicion."

"Arrest of defendant on mere suspicion that the

package whicli lie was carrying and had taken from the

car contained bottles of liquor, and the fact that the

officer had been informed that the defendant was a boot-
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Icgger and given the license number of the car, lield

invalid, as not on reasonable cause."

Brotcn vs. U. S., 4 F. (2d) 247.

IX.

"If the seizure is merely based upon a suspicion, and

the facts are not sufficient to justify an arrest, the sul)-

sequent discovery by an examination of the evidence,

secured by the seizure, that the suspicion was in fact

well founded, is not sufficient to make what was unlaw-

ful at its commencement a lawful search."

Garskc vs. U. S., 1 F. (2d) 620, 625—quoted witli

ajjproval in Brotcn vs. U. S., supra.

X.

"That officers, who knew nothing of defendant or liis

prior conduct, saw liim come from the rear door of a house

where it was suspected that narcotics were sohl, in com-

pany with a woman who was suspected of being a nar-

cotic dealer, and that as they walked down the street they

looked around in what the officers thought was a sus-

picious manner, did not constitute probable cause, so as

to warrant his arrest without a warrant, I'clative to ad-

mission in evidence against him of the narcotics found

on search of person after sucli arrest of him, tliough he

was arrested in tlie commission of a felony; the officers

not being apprised of that fact or having reasonable

"round to believe it."
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Hernandez vs. U. S., 17 F. (2(1) 373.

XI.

"Where officers searching dwelling have no search

warrant, government has burden of showing that owner

consented 'voluntarily'; that is, freely and intelligently.

This burden is, of course, heavier where it appears that

the owner is illiterate or a foreigner who does not readily

speak and understand the Knglish language."

Kovach vs. U. S\, 53 F. (2d) G39.

XII.

"Wlien evidence of any character has been secured in

violation of the 4th Amendment to the Constitution, it

cannot be used over the objection of the defendant, and

it is the duty of the court, if application is seasonably

made, to suppress it as evidence . . . for a refusal is a

denial of rights secured by such amendment."

Hughes on Federal Practice, Vol. 0, p. 465, cit-

ing U. S. vs. Maltingly, 285 Fed. 922.

XIII.

"It is well settled tliat after an arrest in connection

M'ith the execution of a search warrant, or under a crim-

inal warrant, the officer has the right to search the per-

son of the defendant or the party thus arrested, provid-

ing, of course, the arrest is lawful."

Corneh'us on Search and Seizure, p. 375.
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ARGUMENT.
Following the indictment of these appellants, each

of tlieni filed a motion to suppress on the gi'ound and for

tlie reason that said search and seizure was made wholly

without warrant of law and in violation of the rights of

the defendants under the laws and Constitution of the

United States. It follows, of course, that legality of

the arrest was hrought sharply into the question since

this arrest was jnade within a private dwelling house

without legal process, and search and seizure could only

be lawful provided the arrest were lawful.

In support of these motions to suppress, the defendants

submitted a transcript of the testimony adduced at the

preliminary hearing before the United States Commis-

sioner, together with affidavits from each of the defend-

ants and an affidavit from Chin Fook Jung, the sub-

stance of which showing indicated that Officer INIorris

entered this Cliincse dwelling house at ten o'clock at

night without permission or authority and against the

consent and will of Chin Fook Jung and these defendants.

Admittedly, the officer had no warrant of arrest and

no search warrant, and made no claim to liave processes

of any kind to justify his presence. Neither did the

officer know or claim to know tluit the premises known

as 240 Oak Street was a place where the law ever had

been or was tlicn being violated. As was later devel-

oped. Officer jNIorris entered this dwelling house under
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tlic mistaken idea tluit lie was posting' liimself at tlie

entrance to the rear of 87lo Second Street.

The Government, in attempting to meet tliis state

of facts, made answer to the defendants' motions to sup-

press l)y denj'ing the allegations contained in defendants'

motions upon the ground and for the reason that the

narcotics and the equipment seized were obta'.ned bj''

lawful search and seizure, and based said answer upon

the testimony of Agent ^Morris contained in the trans-

script of the testimony taken at the Commissioner's hear-

ing, as presented in support of defendants' motions to

suppress.

In furtlier support of tlie Government's contention

that the search and seizure was lawful. Agent Morris

was produced and gave oral testimony which further de-

veloped that he had entered this private dwelling house

in night time under the mistaken idea that he was in

another building, and that he had gone there for the

purpose of making arrests of any of tlie nine Chinamen

from whom })uys of narcotics had been secured, should

any of these nine Chinamen attempt to get away through

the rear of ST^^^ Second Street. It should be noted here

that Agent JNIorris made clear (Tr. p. .33) that neither

of these defendants was among the nine Chinamen whom

he sought and that he had no reason to believe that these

two defendants had ever violated the law before. In

fact, the agent declared he did not know these Chinamen
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and had no reason to believe that they were law vio-

lators.

We find, then, the situation substantially as follows:

Agent Morris is standing at the head of the stairs on the

second floor of a private dwelling house in the middle

of the night; he is in utter darkness and is blind to the

fact that he is in the wrong building. A door opens in

front of him. Kwong How steps through this narrow

doorway into the dark hall. Loo Choo is several steps

behind him. The only light comes from a small eight

or ten-watt lamp well within this small room out of

which the Chinamen were emerging. The officer, there

to make arrests, places the two Chinamen under arrest

and smiultaneously observes, according to his claim, ar-

ticles in their possession which make him think they may

be possessed of narcotics.

It should be noted here that the small room out of

which the two Chinamen were emerging was a room

wholly ccmtained within the premises known as 246 Oak

Street, and that in the rear of this small room there was

a larger room which was likewise a part of the building

known as 24G Oak Street. It is true that there was a

door in this big room which led into the rear of what

is known as 87% Second Street, but the testimony con-

tained in the record shows, without dispute, that this

door was locked and that neither of these defendants had

used this door. Tlie testimonv showed that Loo Choo
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liad never been in the premises known as 87V1> Second

Street, and that Kwong How, who was a Chinese gro-

cerynian, had never used the door opening between tliese

two biiihiings and had delivered Chinese groceries to

87',/2 Second Street on occasions, the hist time being

near Chinese New Year's time. (Tr. pp. 74, 75, 76

and 77.)

Agent jNIorris attempted to infer that he made this

arrest because of what lie saw in the Chinamen's pos-

session, but under cross examination admitted that he

did not have any idea as to what the shopping bag con-

tained until after he had taken it away from Kwong How
and examined it. This, of course, occurred after the ar-

rest. Therefore, all that the agent saw in Kwong How's

possession was a long blue cotton sack, sticking out of

which the agent claimed he thought he saw the end of

an opium pipe, and in Loo Choo's possession a pail con-

taining what he thought were two opium lamps. Simul-

taneously with seeing the defendants. Officer JNIorris

arrested them.

All the evidence shows that the door out of which the

Chinamen were about to emerge was a narrow door. It

is agreed that it was dark save for the illumination from

a small eight or ten-watt lamp in the little room. It is

agreed that liOo Choo was walking behind Kwong How.

The agent was standing out in the hallway in the dark.

He claims he saw the man in the rear, who was vet in
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the little room, carrying a pail which contained two

opium lamps. We say that even if he did see these

things, that even if he saw them hefore he made the

arrest, the possession of pipes or lamps alone would not

justify this arrest and search and seizure, as it would

be based on mere suspicion and nothing more. Agent

Morris does not claim tliat he saw these articles before

the arrest and goes no further than to say that he saw

the articles simultaneously with making the arrest.

The record is clear that Agent ^Morris posted him-

self where he did for the purpose of making arrests.

He testified (Tr. p. 49):

"The defendants were stepping out towards me
and I arrested them . . .

."

(Tr. p. 53) "When we arrested these two defend-

ants (the appellants), we went to these premises for

the purpose of arresting some of these defendants

(some of the nine Chinamen mentioned above), and

while the other officers went to the front entrance

for admittance, I went to the rear to guard—for the

purpose of guai'ding the rear entrance, that is, the

panel door from which these two men emerged."

(Tr. p. 04) "... I left the other officers on

Second Street and went to this place known as 246

Oak Street, and entered that private dwelling, I

went back about twenty or thirty feet, through a

hallway there, and n)ounted the stairs, consisting of

eight or ten steps, and took post at the head of these

stairs, where I arrested these men when they came
into the hallway . . .

."
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(Tr. p. .56) "... I went into 246 Oak Street only

once that night. When I went up to the head of

the stairs, I went there for the purpose of prosecut-

ing this search incjuiry and in connection with my
duties as a Federal narcotic agent. I went there to

arrest these people we had these buys on—we hadn't

arrested all those fellows yet . . .
."

(Tr. p. 59) Q. "This is just what occurred, as a

matter of fact, isn't it: They opened the door and

it happened all at once; you put them under arrest

right there r'

A. "Opened the door and stepping out; when

they stepped out there I stepped up and placed

them under arrest."

Q. "And the first thing you did was to arrest

them immediately?"

A. "Yes, sir."

Q. "You arrested them even before Loo Choo

even got out into the hall?"

A. "I tliink lie was in the act of stepping out."

Q. "The minute you saw these boys open the

door in there, and wlien they stepped out, you ar-

rested them right there?"

A. "I did."

When the question was put squarely to Officer Mor-

ris, under cross examination (Tr. p. 57), he inferentially

admitted that he was there primarily to make arrests

and do his searching afterward; that is to say, whatever
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he saw simultaneously with the arrest was not such as

to give him reasonahle grounds to believe that a felony

was being committed in his presence, sic:

Q. "And the only thing unlawful that you saw

in their possession was after you put them under

arrest, wasn't it, when you opened the bag and

searched the men?"

A. "He was carrying this hand, a little hand-

bag in one hand, and it kind of opened forward and

kind of flopped out, and in the bottom of this

bag was a small tin box that had these tilings in."

Agent jMorris thereafter tries to infer that he man-

aged to look into the handbag and through the cover of

a tin box and examine bindles therein contained and

simultaneously place these men under arrest, but a scru-

tiny of the record clearly shows tliat he had no knowl-

edge of what the handbag contained until after he took

it away from Kwong How, opened the bag ond opened

the tin box, counted and weighed the contents. This, of

necessity, must have occurred after he 2ot to where it

was light, for he tells us that he herded his captives down

the stairs and down tlie hall and across the street to the

police station.

Never was tliere a clearer case of arrest on suspicion.

The officer makes it plain that he was working in co-

operation with four otlier officers for tlie purpose of

making arrests. He had gone to his position under a
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mistaken fact as to where he was, and was standing there

to do liis part with the other officers in arresting his

qnarry. Two Chinamen came out, and this was enough

for Officer ISIorris. Simultaneuosly with their appear-

ance, he placed the Chinamen under arrest and pi'o-

ceeded with his search. Nowhere does the record show

that he acted on deliberation or took the pains to inquire

as to who these men were or whether or not they were

two of the nine men he sought. Nowhere does the rec-

ord show the least effort on the part of the officer to

survey the situation or w^eigh the consequences of his

act, oi" act u])on conclusions reasonably and deliberately

arrived at. All he did was to arrest them instanter; that

is what he w-as there for and that is what he did. If the

law laid down by this circuit is to be followed, he cannot

cure his precipitous act by finding that the defendants

possessed contraband. This officer, like any other offi-

cer, must act u])on reasonable grounds. He must know

what he is doing. jNIere suspicion is not enough. He

was where he had no lawful right to ])e. He was liter-

ally taking a shot in the dark, and his fortune in find-

ing narcotics on these men after the arrest will avail

him nothing if the Constitutional guarantees are ob-

served.

Although this proposition does not bear directly

upon the question of lawful arrest, search and seiz.ure,

the facts in the case seem to warrant the following
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tliought: Appellant Kvvong How, Chinese grocer, bent

on lawful business, that of collecting a grocery bill, was

acquitted by the jury on Counts One, Two, Four and

Five. The jury found him guilty on Count Three, whicli

means in practical effect that he did aid and assist in carry-

ing out the goods found by Officer Morris after he had

made his arrest. The Court sentenced this man, who was

thus cleared of participation in these four counts, to

serve a term of four years in the penitentiary. Unless

he can secure recognition of his Constitutional rights in

this case, he will be foiced to serve this term in prison

with all its consequences to him. We feel constrained,

therefore, to urge with all the earnestness at our com-

mand that the acts of Officer Morris should be scru-

tinized so that it will become clear that this officer, there

to make arrests of Chinamen, gathered into his net a

man who had nothing to do with the business which

brought the officer to his post on the night of the arrest.

Xowhere does the record infer that Kwong How had

ever i)ossessed or sold narcotics before, and even Offi-

cer ^Morris admitted Kwong How said he did not use

narcotics and Officer ISIorris admitted further that

Kwong How did not have the appearance of a user.

No word in this record suggests or infers that Kwong

How had ever done anything theretofore which justifies

bringing him to his present sorry estate. Evidently the

jury recognized this by their verdict, and we repeat that
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by reason of Officer INIorris' official misconduct and

by reason of bis acting under mistake and nothing more

than merest suspicion, he made the arrest, search and

seizure herein complained of.

VVe wish to call your attention to a few cases w^hich

we feel support our contention.

In the leading case in this circuit, Brotm vs. U. S.,

4 F. (2d) 247, the facts were that the prohibition agent

saw the defendant park his car at the curb in the City of

Portland and remove a package from the back of his

car; that the package was not smooth and it appeared

that it might contain bottles; that prior to this time the

aoent had been informed that the defendant was a boot-

logger and had been given the license number of the car.

Judge Rudkin held that the arrest of this defendant was

on mere suspicion that the package he was carrying and

liad taken from the car contained bottles of liquor, and

that the arrest was not based on a reasonable cause.

In the case at bar, the officer, Morris, was in a dwell-

ing house unlawfully, did not know the defendants

herein, had never seen them before, and as they emerged

into the hallway where he was standing, he immediately

put them under arrest. He saw at that time what he

thought to be an opiinn pipe and opium lamp, which, in

themselves would be no reason for making the arrest

that he did ])ecause what he even saw was not contraband.
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and the findings after searching, which was after the

arrest, would not be lawful.

In the case of Hernandez vs. U. S., 17 F. (2d) 373

(9th C.C.A.), it approves the case of Brotcii vs. IL S.,

supra. The facts were that tlie defendant was arrested

without a warrant. Federal narcotic agents had been

watching a house at which it was believed narcotics had

})een sold; they saw the defendant coming from the rear

of the house, accompanied by a woman tvho was a nar-

cotic j)eddler, and saw them proceeding down the street

looking around in different directions "in a rather sus-

])icious way." Both were arrested; no narcotics were

found on the woman, but on searching the defendant

niorphine was found in liis overcoat pocket. Judge Gil-

bert said, in reversing the case, that the fact "falls far

short, we think, of presenting reasonable grounds of sus-

picion, supported by facts which would warrant a cau-

tious man in believing that the defendant had committed

a felony. At most, the circumstances were sufficient

to create only a suspicion, and suspicious circumstances,

it has been repeatedly held, do not constitute probable

cause."

Now, in the case at bar, these two defendants were

arrested and their persons searched, neither of them was

known to tlie officer nor were they known to l)e users

or possessors of narcotics. They had sometliing in their

hands which made tlie officer suspicious, but under the
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law we believe that that is the most that could be said

and tliat their arrest and subsequent search were un-

lawful.

We want to call particular attention to the case of

Klcc vs. U. S., 53 F. (2d) 58, 9th Circuit. One of the

questions involved was whether or not the ai)pellants

were trespassers in the dv/elling house in which tliey were

arrested and searched and certain seizures were made.

The Court found that the appellants were not trespassers

and concluded that their Constitutional rights had been

infringed upon because the search made was without

warrant of any kind. There are many cases cited there-

in, and Judge Sawtelle wrote an exhaustive opinion,

stating, among otlier things, that "vchere officers had

iJlegaUi/ entered a dwelling without search warrant, no

subsequent act bf/ them could validate the entry.

In the instant case, there is no question but tliat this

is a dwelling h.ouse; there was not even any information

which the officer had in his possession against 246 Oak

Street or against the two defendants arrested, and on

the authority of the Klee case and the other cited herein

we believe that the arrest and search and seizure were

unlawful.

Again we wish to call the Coiu't's attention to an-

other 9th Circuit case, that of Poldo vs. U. S., 55 F.

(2d) 8()8, in which the secret service agents had arrested



26 Kwong How and Loo Choo vs.

a man after they had seen him several days before carry-

ing what they thought Avas a disc used for the making

of counterfeit coins. Judge Sawtelle again wrote the

opinion that tlie arrest of this man Poklo was made on

mere suspicion, and that it was not enough, because no

additional information had come to the officers at tlie

time they had seen the defendant with the alleged disc

until two weeks later, when they arrested him in his

home; and Judge Sawtelle said: "To justify the search

of a man's home as an incident to an arrest made upon

a cause so lacking in probability would, we believe, result

in at least a partial nullification of the Fourth Amend-

ment. Such an arrest would not be in keeping with the

letter or the spirit of the amendment, or of the Supreme

Court decisions interpreting it."

There have been many other cass cited in our

Points and Authorities which hold to the same theory

as herein outlined, but particular attention is called to

the cases of this circuit wherein the Court has directly

passed on the question involved many times. It seems

to us the universal rule that where the facts arc such as

they are in this case, an arrest and the search and seizure

are wholly without authority of law.

There have been many other cases cited in our

Court's attention, that of Kovach vs. U. S., .53 F. (2d)

().*iO, which also dwells upon tlie question of searching

in a dwelling house, wherein it ap])ears that the officers

i
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had searched a house witliout a search warrant but on

appel hint's consent. The Court said that where offi-

cers are making a search of a dwelling, not acting under

a search warrant, the burden is on the government to show

that the owner voluntarily consented to the search, and

tlie consent cannot be deemed voluntary, and that the

burden is heavier where it appears that the owner is

illiterate or a foreigner who does not readily speak and

understand the English language.

In the case at bar, the Court remembers that the

entrance to 24G Oak Street was made by the officer

calling at the door of the residence of Chin Fook Jung,

who lived at that address with his family; that the offi-

cer rang the bell and when the old Chinaman looked out,

the officer put his hand inside and pushed the old China-

man to one side, and without further ado and without

asking permission or without announcing his business

or self, or exhibiting any warrant of arrest or search

warrant, forced himself into these premises, the residence

of the old Chinaman, and went down the hall and up

the stairs. This appears in the transcript of the record,

page 47, and no where in the record is it denied.

CONCLUSION

We respectfully submit that under the rules laid down

in the cases of Brown vs. United States, Klee vs. United

States, Polda vs. United States, Hernandez vs. United
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States, in re Fhoemjc Cereal Beverage Co., Kovach vs.

United States, supra, and others, a Federal narcotic

agent cannot forcibly enter the residence of anotlier

without authority of law to arrest and search any person,

particularly persons not known to such officer or not

known by the officer to have committed any offense,

on such mere suspicion as the officer had in this case.

If this were possible, an officer could go into anyone's

home, forcing his way in if necessary, and wait there,

and if anything happened that he thought was suspicious

or off color, he could arrest, search and place in jail

any such person. The law of search and seizure has

been so well defined by this Court in the cases cited

herein and in numerous other cases that we believe

fin'ther discussion of this matter is not necessary.

We, therefore, respectfully urge that the judgment

against these two defendants be reversed, and that this

action be remanded for further proceedings.

Respectfully submitted,

Chas. W. Erskixe,

AiJ,AN A. Bynon,

jittornens for AppcUanis.


